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STATEMENT OF THE CASE
Nature of the Case
Christopher Harrison, pro se, 1 appeals from the district court's orders
denying his Rule 35 motion for correction of an illegal sentence and Rule 36
motion to correct a "clerical error" in his judgment of conviction. 2

Statement of Facts and Course of Proceedings
The Idaho Court of Appeals described the facts and the proceedings in
Harrison's underlying criminal case as follows:
In October of 1999, two Boise area fast-food restaurants
were robbed by an armed man. The next month, a woman, Connie
Barger, was threatened with a handgun in a parking lot. Her
assailant pointed the gun at her and demanded that she surrender
her purse. She began to scream for help and swung her grocery
bag at the criminal. A bystander, David Wall, responded to her
screams, and the would-be robber retreated into a dead-end
alleyway. When the police arrived, they found the alley empty, but
discovered a way that someone could have climbed to the roof.
Christopher Harrison was found hiding on the roof; his handgun
was found hidden in a nearby drain.
As a result of the Barger incident, Harrison was charged with
attempted robbery, Idaho Code §§ 18-306, -6501, subject to a
sentencing enhancement for the use of a firearm during the
commission of a crime, I.C. § 19-520. Police later concluded that
1Although

counsel was originally appointed to represent Harrison in these
appeals, the district court entered an order rescinding the appointment of the
SAPD upon Harrison's request to proceed pro se. (4/09/13 Order Rescinding
Appointment of Appellate Counsel.) The SAPD filed a request to withdraw as
Harrison's counsel with this Court, citing Harrison's desire to proceed pro se.
(8/02/13 Motion to Withdraw and Motion to Suspend the Briefing Schedule.)
Thereafter, this Court entered an order allowing the SAPD's withdrawal from its
representation of Harrison on appeal. (8/05/13 Order Granting Motion to
Withdraw and Allow Appellant to Proceed Pro Se.)
2 Harrison

filed notices of appealunder two separate case numbers. This Court
consolidated the appeals for the purposes of briefing. (11/22/13 Order.)

1

Harrison had committed the other two robberies as well.
Therefore, two counts of robbery and two sentence enhancement
allegations for use of a firearm were added to the charges against
Harrison. Harrison pleaded not guilty to all counts, and the case
was tried to a jury.

The jury found Harrison guilty of the attempted robbery of
Barger and the use of a firearm during the commission of that
crime, but acquitted him of the other robberies. The district court
sentenced Harrison to a unified term of thirty years' incarceration
with fifteen years determinate. The court also ordered that the
sentence be served consecutively to any sentences Harrison was
then serving.
State v. Harrison, 136 Idaho 504,505, 37 P.3d 1,2 (Idaho App., 2001).
Harrison filed a pro se Rule 35 motion alleging an illegal sentence based
on a variance of language in the charging documents of the underlying felony
charge Harrison was found guilty of.

(40604 R., pp.6-8.)

The district court

entered an order denying Harrison's Rule 35 motion, finding the judgment did not
impose an illegal sentence.

(40604 R., p.47.)

The district also analyzed

Harrison's motion for relief in light of the Uniform Post-Conviction Procedure Act
and determined any claim of ineffective assistance of counsel in the sentencing
phase of Harrison's case would be untimely based on almost 10-year lapse
between the filing of the remittitur upon resolution of Harrison's original appeal
and the filing of Harrison's Rule 35 motion.

(40604 R., pp.47-48.)

Harrison

timely appealed from the denial of his Rule 35 motion. (40604 R., pp.46, 50-53.)
Thereafter, Harrison filed a pro se motion pursuant to Rule 36 seeking a
correction "Of A Clerical Error On The Face Of The Judgment." (41164 R., pp.79.) The district court denied the motion on April 18, 2013, finding:

2

The statement that the Defendant claims is a clerical error occurred
when the Judge asked Defendant's counsel whether the Defendant
had any legal cause why judgment could not be pronounced.
Defendant claims this perceived error prejudices him and his case.
The Defendant's Judgment of Conviction was entered on May 31,
2000, and his forty-two (42) days to appeal have long passed.
Defendant has not offered any evidence in the record to
prove that the Judgment of Conviction and Court transcript are
inaccurate. His counsel was appointed to represent him and his
counsel's representation is not a clerical error.
(41164 R., pp.28-29.) Harrison filed a motion for reconsideration of this order
(41164 R., pp.31-39) which was stricken by the court as being improperly filed
(41164 R., pp.45-46). On June 23, 2013, over 42 days after the denial of his
Rule 36 motion,3 Harrison filed a notice of appeal purported to be "from the 0513-13 order to strike [ ... ] objections to [the district court's] denial of I.C.R. Rule
[sic] 36 motion for relief from clerical error."

(41164 R., p.54 (original

capitalization modified).)

As such, any appeal taken from the order denying Harrison's Rule 36 motion is
untimely.

3

3

ISSUE

Harrison's Appellant's brief does not contain a statement of the issue(s)
on appeal. The state phrases the issue as:
Has Harrison failed to carry his appellate burden of showing any error in
the district court's denial of his Rule 35 and 36 motions?

4

ARGUMENT
Harrison Has Failed To Carry His Appellate Burden Of Showing The District
Court Erred In Denying His Motions Pursuant to Rule 35 And Rule 36

A.

Introduction
On appeal, Harrison appears to challenge the denial of his Rule 35 motion

to correct an illegal sentence and his Rule 36 motion to correct a clerical mistake
in his judgment of conviction.

He has failed to provide any argument or relevant

authority to support his claims, however. As a result, Harrison has waived any
claim of error.

B.

Standard Of Review
Idaho Criminal Rule 35 is a narrow rule that allows a trial court to correct

an illegal sentence at any time. State v. Clements, 148 Idaho 82, 84, 218 P.3d
1143, 1145 (2009). Whether a sentence is illegal is a question of law that is
freely reviewed by the court on appeal.

kl

Whether a sentence is illegal or was

imposed in an illegal manner is question of free review. State v. Adamcik, 152
Idaho 445, 485, 272 P.3d 417, 457 (2012). An illegal sentence under Rule 35 is
one in excess of a statutory provision or otherwise contrary to applicable law.
State v. Alsanea, 138 Idaho 733, 745, 69 P.3d 153, 165 (Ct. App. 2003).
Under I.C.R. 36, "[c]lerical mistakes in judgments, [or] orders ... arising
from oversight or omission may be corrected by the court at any time .... "
"Pursuant to this rule the district court may properly insert an omitted word or
phrase into an order." State v. Wallace, 116 Idaho 930, 932, 782 P.2d 53, 55
(Ct. App. 1989). "Therefore, the proper inquiry for the district court is whether a

5

clerical error has in fact occurred."

JQ. (citing United States v. Dickie, 752 F.2d

1398 (9th Cir. 1985) (construing counterpart federal rule)).

C.

Harrison Has Waived Appellate Consideration Of His Challenge To The
District Court's Orders Denying His Rule 35 and 36 Motions
Harrison contends on appeal that he has suffered "actual injury" and

thereby been denied access to the courts

(Appellant's brief, p.10.)

Harrison

does not argue, however, that the district court erred in determining his sentence
was not in fact illegal 4 (see generally Appellant's brief) or that the court erred in
finding there was no clerical error contained in his judgment of conviction 5
(41164 R., p.29).

Nor has Harrison supported his appellate claims with any

relevant legal authority. (See generally Appellant's brief.) Harrison has therefore
not offered any argument, cogent or otherwise, to challenge the district court's
rulings.

It is well settled that a party waives an issue on appeal if either authority

or argument is lacking. State v. Zichko, 129 Idaho 259, 263, 923 P.2d 966, 970
( 1996). It is also well settled that the appellate court will not review actions of the
district court for which no error has been assigned and will not otherwise search

Harrison instead appears to argue that his counsel was ineffective at the
sentencing stage of the proceedings and because his time has expired for filing
a petition for post-conviction relief, he instead filed a motion for relief under Rule
35, which has no similar time restrictions. (See, Appellant's brief, pp.5-8.) As
the district court correctly noted in its order denying Harrison's Rule 35 motion,
any claim under the UPCPA is untimely (40604 R.,pp.47-48) and Harrison has
not alleged, let alone shown, sufficient cause for the tolling of time for such
claims.
5 On appeal, it is not clear what clerical mistake Harrison argues is contained
within his judgment of conviction.
(See generally Appellant's brief.)
Nevertheless, the 42 days to appeal from the originally entered judgment of
conviction expired some 12 years prior to Harrison's filing of the Rule 36 motion.
4

6

the record for errors. State v. Hoisington, 104 Idaho 153, 159, 657 P.2d 17, 23
(1983).
Because Harrison has failed on appeal to identify any viable claim of error
in the district court's actions and has otherwise failed to cite any relevant legal
authority or make any cogent argument to support any claim of error, he has
waived appellate review of any such claim and has thereby failed to show any
error in the denial of his Rule 35 and 36 motions.

CONCLUSION

The state respectfully requests that this Court affirm the district court's
orders denying Harrison's Rule 35 motion to correct an illegal sentence and his
motion pursuant to Rule 36 to correct the judgment and affirm Harrison's
judgment of conviction and sentenc
th

DATED this 6 day of Ma ,
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